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Court of Appeals of Maryland. 

PATRICK BANNON, BY HIS NEXT FRIEND JAMES COUGHLAN, 
v. THE BALTIMORE AND OHIO RAILROAD COMPANY. 

THE BALTIMORE AND OHIO RAILROAD COMPANY v. PATRICK 
BANNON, BY HIS NEXT FRIEND JAMES COUGHLAN. 

Proof of Negligence. — The general practice of the defendants in running their 
cars backwards across the streets of a city while the engineer is too remote to see 
the track, and while there is no one upon the cars to look out for persons or pro- 
perty liable to be injured thereby, is no ground of inferring negligence against 
them. The question to be determined is whether there was negligence at the 
particular time when the injury occurred. The inference in that direction is rather 
weakened than strengthened by showing such general practice. 

Degree of care required of parties standing in similar relations. — Railway com- 
panies operating their trains along or across the streets of a city are bound to 
exercise ordinary care to do it in such a manner as not to inflict injury upon per- 
sons or property lawfully using the same streets. And persons so exposed to 
injury are bound to exercise similar caution to avoid such injury. 

Question of Law. — It is a question of law how far the evidence in the case will 
justify a finding of gross negligence. 

Degree of care required towards children of tender age. — Damages. — The law 
requires the same degree of care and diligence towards all persons, without dis- 
tinction of age or capacity, and the same rule of damages applies to all. 

The opinion of the court was delivered by 

Bowie, C. J. — These appeals are taken from the rulings of the 
court below, excluding certain evidence offered on the part of the 
appellant, Bannon, and rejecting certain instructions offered by 
the plaintiff and defendants, and the granting of others in lieu 
thereof by the court, from which rulings each party appealed. 

The cause of action is injury sustained by the plaintiff, through 
the alleged wrongful act, neglect, or default of the defendants or 
their agents, whilst moving their engine and cars in reversed 
order, over a semi-circular track called a Y, on the Locust Point 
branch of the defendants' road. 

After evidence of the injury, for the purpose of showing negli- 
gence, the plaintiff proposed to prove it was the daily practice of 
the defendants to move their cars, without a guard at the rear of 
the train, over the Y, which was so situated that the engineer at 
the engine could not see the rear, which evidence the court rejected, 
being of opinion the testimony must be confined to the mode in 
which the cars were managed at the time of the occurrence of the 
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injury complained of ; which constitutes the ground of the plain- 
tiff's first exception. 

There can scarcely be a question about the propriety of the 
court's decision on this exception. 

The general conduct of the defendants was not in issue. They 
were not required to meet such an investigation by the pleadings. 
The acts and omissions of their servants and agents at other times, 
furnished no legitimate evidence of their conduct upon the parti- 
cular occasion referred to ; and if they did, the safe conduct of 
the cars for a long time before without injury, would rather tend 
to mitigate than inflame the injury, showing there was no danger 
to the community in that mode of managing the cars. The evi- 
dence was collateral and incapable of affording any reasonable 
presumption or inference as to the matters in issue, and properly 
excluded. Vide 1 Greenl., § 52. The first and second prayers 
of the plaintiff, referring exclusively to the measure of damages, 
will be considered in connection with the instruction of the court 
upon that subject. 

The series of instructions offered by the defendants, substan- 
tially affirms — 

1st. If the place where the accident happened was not a tho- 
roughfare and used as such, or being crossed at the time by the 
plaintiff, and the cars were moving at a speed which would have 
permitted either adult or child to have avoided them, had he been 
using the street as a thoroughfare, or crossing the same, if he had 
used such diligence as was reasonably to have been expected of 
him, then the plaintiff is not entitled to recover. 

2d. If the plaintiff was, just before the accident, playing in a 
place of safety, and seeing the cars, ran and jumped on them, and 
fell off and was injured, he is not entitled to recover, although 
the jury believe the defendants-did not use the care and diligence 
that would have prevented him from getting on the cars. 

3d. If, in addition to the above facts, the plaintiff had been 
warned, and was of an age to understand such warning, and to 
know he was doing wrong, he is not entitled to recover, although 
the defendants had not used such care and diligence as would 
have prevented plaintiff from getting on the cars. 

4th. If, at the time of the accident, the defendants were not 
complying with the ordinances offered in evidence regulating the 
use of locomotive engines in the city of Baltimore, yet the plain- 
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tiff is not entitled to recover, if the jury believe that his conduct 
was the immediate cause of the accident, and his injury the result 
of a want on his part of that degree of care which was, under all 
the circumstances, naturally and reasonably to be expected in one 
of the plaintiff's age and intelligence. 

The instruction of the court is silent as to the place being a 
thoroughfare, but affirms, if the defendants were owners of the 
track, along which their cars were drawn or propelled about the 
business of the company, then in the management and movement 
of said cars the company was bound to exercise the utmost care 
and diligence which it was within their means and power to 
employ, to prevent accidents endangering the lives of the people 
of the city ; and if the jury find the plaintiff was injured by the 
defendants' cars, and if the defendants, in the use of their cars, 
had exercised the highest degree of care and diligence which it 
was in their means and power to employ, the said accident could 
have been prevented, then the plaintiff is entitled to recover ; but, 
although the jury might find that the said accident could have 
been prevented by the use of such care and diligence on the part 
of the defendants, yet the plaintiff was not entitled to recover, if 
the jury believed the accident could have been avoided by the 
exercise of that degree of care by said plaintiff, which was, under 
the circumstances, to be naturally and reasonably expected from 
one of the plaintiff's age and intelligence. 

The theory of the defendants' prayers, taken collectively, is, 
that if the injury was owing to the want of the reasonable care 
and diligence on the part of plaintiff, the defendants are not liable, 
although they might have prevented the accident by the exercise 
of the utmost care and diligence. The theory of the court's 
instructions is, that the defendants, in the movement and manage- 
ment of their engines and cars, were bound to use the utmost care 
and diligence, and if, by so using it, the accident might have been 
prevented, the plaintiff is entitled to recover, unless the jury 
believe the accident could have been avoided by the exercise 
of such care as was reasonably to have been expected from the 
plaintiff. 

The difference between the two propositions is, that under the 
court's instruction the defendants were bound to use the utmost 
care and diligence, and if the defendants were not in default at 
all, and the plaintiff was, he cannot recover. Under the defend- 
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ants' prayer, although the defendants were in default, yet the 
plaintiff cannot recover, if his own want of care, &c, was the 
cause of his injury. 

In the case of The State, to use of Coughlan, v. Baltimore and 
Ohio Railroad Co., ante, p. 397, we have pointed out the different 
degrees of diligence required by law of carriers of passengers, &c, 
towards those with whom they are in the relation of carriers by 
contract or trust and confidence, and the degree of diligence 
required of them towards third persons, merely in the exercise of 
their legal rights. In the former case, as lately decided by this 
court in the case of Worthington v. The Baltimore and Ohio 
Bailroad Co., the defendants are required to use the utmost care 
and diligence, but in the latter, they are required only to exercise 
such care and skill as persons of ordinary prudence use and prac- 
tise about their business. Vide 8 Barb. 368 ; Bailroad Oo. v. 
Norton, 24 Penna. 465. 

Willard, J., delivering the opinion of the court in the case of 
Brand v. The Troy and Schenectady Bailroad Co., uses this 
emphatic language : " But a passenger on board a stage-coach or 
railroad car, and a person walking on foot in the street, do not 
stand in the same relation to the carrier. Towards the one the 
liability of the latter springs from a contract, express or implied, 
and upheld by an adequate consideration. Towards the other, he 
is under no obligation but that of justice and humanity. While 
engaged in their lawful business, both are bound to use a degree 
of caution suited to the exigencies of the case ; the one to avoid 
the occasioning an injury, and the other to avoid receiving it. 
What that degree of caution is, which they are respectively bound 
to exercise, may be seen by a brief consideration of the degrees 
of care which the law exacts from persons engaged in the various 
pursuits of life." 

After reviewing the different degrees of diligence and care 
required of bailees and others, he proceeds: "In general, the 
highest diligence is not exacted of any person except where a 
compensation is paid for the service, or the party injured was in 
the power and under the control of the defendant, as in the case 
of stage passengers ; or the party officiously obtrudes his services 
upon another ; or is the sole party deriving a benefit from the 
act ; or the party occasioning the injury was in the wrong place, 
or engaged in an unlawful calling." If both parties stand on an 
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equality as to means of avoiding the accident, and both are 
engaged in a lawful employment, it is hard to conceive how more 
than ordinary diligence can be demanded : 8 Barb. Sup. Ct. Eep. 
378, 380. This language was used in the case of an injury 
inflicted on a woman while walking on the track of a railway, in 
the streets of a city. In illustration of the same principle — " One 
who was engaged upon the track of a railway, by the direction of 
the superintendent of the company, and was injured by the engine 
of another company lawfully upon the track, could not recover of 
the latter company, although their engineer was guilty of care- 
lessness, being himself also in fault:" Railroad Co. v. Norton, 
24 Penna. 465. 

The first instruction granted by the court required the jury to 
find the exercise of the utmost care and diligence which it was 
within the means and power of the defendants to employ to pre- 
vent accidents endangering the lives of the people, to exonerate 
the defendants from liability, unless they should find the accident 
could have been avoided by the exercise of that degree of care by 
the said plaintiff, which was, under the circumstances, to be ex- 
pected from one of the plaintiff's age. This was exacting more 
than the law required of the defendants, as it would seem from 
the authorities cited, and therefore erroneous. 

The second instruction given by the court was intended as a 
substitute for the first and second offered by the plaintiff, pre- 
scribing the kind and measure of damages. These, upon the 
assumption that the injury was caused by gross negligence of the 
defendants, authorized the jury to allow "such punitive or exem- 
plary damages, as in their discretion they might think right and 
proper under the circumstances." 2d. That they were not 
limited to the actual pecuniary injury they might believe the 
plaintiff has suffered, but were at liberty to award damages for all 
future pecuniary damages which would result from the injury, 
and also such damages as would be an adequate compensation for 
the pain and illness consequent upon the injury complained of. 

The first of the plaintiff's prayers was liable to objection, for 
the unlimited discretion it proposed to give the jury, without any 
guide to its exercise ; the pernicious tendency of which practice 
has been so strongly exposed in the cases cited by this court, in 
the case of the State, use of Coughlan, against the defendants ; 
and without adopting or denying the proposition so elaborately 
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discussed by the learned jurists, Sedgwick and Greenleaf, that 
" wherever the elements of fraud, malice, gross negligence, or 
oppression mingle in the controversy, instead of adhering to the 
system or even language of compensation, the law permits the jury 
to give what it terms punitive, vindictive, or exemplary damages," 
its application must entirely depend upon the circumstances of the 
case and the evidence in the cause. 

There is no element of fraud, malice, or oppression in this case : 
but the inquiry is, was there gross negligence ? Gross negligence 
is a technical term ; it is the omission of that care " which even 
inattentive and thoughtless men never fail to take of their own 
property;" it is a violation of good faith : Angell on Carriers, 
§10. 

It implies malice and evil intention. Hence, in all questions 
of punitive or vindictive damages, the intention of the defendant 
is a material consideration. 

" What is, and what is not gross negligence, is often a mixed 
question of law and fact:" Angell on Carriers, §§ 22, 27 ; Peirce 
on American Railroad Law 282, 283. Whether malice or gross 
negligence existed is a question for the jury ; but what facts are 
sufficient to prove malice or gross negligence, is in such cases the 
province of the court to determine. " The judge is to inform the 
jury as to the degree of diligence, or care, or skill, which the law 
demands of the party, and what duty it devolves on him, and the 
jury are to find whether that duty has been done : Hunter v. 
Caldwell, 11 Jur. 770; 10 Ad. & EL 69; 11 M. & W. 817, 
and other cases cited by Greenleaf, note 1 to § 49, p. 70, 11th 
edition. 

The law requiring of the defendants only ordinary care and 
diligence towards third persons, not passengers, or connected with 
the defendants by contract, trust, or confidence, there was no 
evidence of gross negligence which would warrant the court to 
instruct the jury, that if they should find such on the part of the 
agents of the defendants, they might allow punitive or exemplary 
damages. The prayer was, for this additional reason, properly 
rejected. 

The case being divested of all aggravating circumstances, the 
second instruction granted by the court enumerated all the ele- 
ments of compensatory damages which properly belonged to it. 
The infancy of the plaintiff does not change either the degree 
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of care or diligence to be used by the defendants in the manage- 
ment of their cars and engines, or enhance the measure of damages 
to be adopted by the jury. The rules regulating the rights and 
duties of persons natural and artificial to each other must be 
uniform ; they cannot vary according to the years or degree of 
intellect of natural persons, without producing an uncertainty in 
the law destructive of all principle. For this reason, and others 
which might be suggested in the conflict of decisions, we think 
those of Hartfield v. Roper, 21 Wend. 615, and Willetts v. 
Buffalo and Rochester Railroad Co., 14 Barb., are to be pre- 
ferred to Lynch v. Nurdin, 1 Ad. & El. (N. S.) 29. 

In Hartfield v. Roper, 21 Wend. 615, the action was by an 
infant two years old. He was in the sleigh-path alone, and was 
run over and injured. It was held that no action would lie, if the 
injury was not voluntary or from culpable neglect. 

The rule of negligence was applied to the case, and the want 
of care on the part of the parents was regarded as a want of care 
on his part. 

Willetts's case was that of an infant left by his father in the 
cars, and put out by the conductor, ignorant of his lunacy, in con- 
sequence of his failing to show his ticket ; afterwards he was run 
over by another train and killed ; it was held the negligence of 
the parents was the negligence of the child, and his administrator 
could not recover. The general principle is thus announced: 
" All persons incapable of diligence should and usually have 
guardians to care for them ; upon them the duty of care and dili- 
gence is devolved, and their negligence must, in law, be regarded 
as the negligence of the incapable infant or lunatic, when they 
have been injured in cases arising between them and third persons 
acting without notice. 

It results from what has been said, that the defendants were 
bound, in the management of the engine and -trains, to use such 
diligence and care as prudent and discreet persons would use and 
exercise on such occasions, having due regard to the safety of 
property and persons, with such motive-power and trains ; and if, 
owing to the absence of such diligence and care, the plaintiff was 
injured, he was entitled to recover, unless, from his own negli- 
gence or want of reasonable care, he brought the injury upon 
himself. 

The defendants' 1st, 2d, 3d, and 4th prayers are defective, in 
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not presenting this alternative distinctly to the jury. They enu- 
merate certain facts and specify a certain want of care in pre- 
venting the plaintiff from getting on the cars, but do not refer to 
the absence of ordinary care and diligence, in the general manage- 
ment of the engine and train on that occasion, as an element of 
the condition on which would necessarily depend the right of the 
plaintiff to recover. 

The conclusion from the foregoing is, that the court below was 
correct in rejecting the evidence set out in the plaintiff's excep- 
tion, and in rejecting the plaintiff's and defendants' prayers ; and 
also, in giving its second instruction ; but that there was error in 
the first instruction granted by the court ; hence, the judgment 
below must be reversed, and a procedendo awarded. 



There can be no question of the gen- 
eral soundness of the two first propo- 
sitions of law maintained in the foregoing 
case, with the qualification that in all 
cases care and diligence, as well as skill, 
must be in proportion to the difficulty 
and the danger of the business. 

What is said in regard to the degree 
of care and watchfulness to be exercised 
towards children of tender age, is liable 
to some question, perhaps, in the broad 
sense in which it is laid down. 

We apprehend there is no ground of 
doubt that where the infant, through its 
own want of knowledge and discretion, 
wanders into a place where it is injured 
without fault on the part of the defend- 
ant, or without such fault as would ordi- 
narily result in such injury, there can he 
no recovery. But where the defendant 
is first in fault, in placing engines or 
machinery in such a position as to natur- 
ally tempt such infant into peril, and 
that result follows, without more fault or 
negligence than it was natural to expect 
of one of that tender age, the defendant 
is responsible for the consequences, not- 
withstanding there may have been some 
degree of want of discretion in those 
having the care of such infant, and not- 
withstanding a person of adult age and 



ordinary discretion might have avoided 
the injury. 

The recent cases upon this point are 
considerably numerous. Is was at one 
time doubted, in England, whether any 
damages could properly be recovered on 
account of the death of a child of such 
tender years as to be unable to earn any 
thing : Bramhall v. Lee, 29 Law Times 
111. But in New York, in the case of 
Oldfield v. New York $■ Harlem Rail- 
road Company, 3 E. D. Smith 103 ; s. c. 
4 Kenan 310, it was held that where 
the plaintiff's daughter, a child of seven 
years of age, was killed by one of de- 
fendants' cars being drawn over her in 
the streets of New York, the mother, a 
widow, was entitled to recover all pros- 
pective damages arising from the proba- 
bility of support from such child, and that 
the jury were not limited to a strictly 
pecuniary estimate, but might award 
such a sum as they deemed reasonable 
under all the circumstances. And a 
verdict of $1300 was not considered as 
calling for the interference of the court. 

And in Singleton v. The Eastern 
Counties Railway Company, 7 C. B. N. 
S. 287, where a child three and a half 
years old strayed upon a railway and 
had its leg cut off by a passing train, in 
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the absence of all proof that the child 
came upon the railway through the neg- 
ligence or default of the company, it 
was held no action could be maintained 
against them. The court, however, dis- 
claim all purpose of qualifying any of 
the former cases. And in a somewhat 
recent case in the Exchequer Chamber 
( Waite v. The North Eastern Railway 
Company, 5 Jur. (N. S.) 936), where an 
infant of five years old, in charge of its 
grandmother, was injured by a goods- 
train in passing the track to the passen- 
ger carriages, and the jury found negli- 
gence, both in the servants of the company 
and the grandmother, it was held no 
recovery could be had for the injury in 
the name of the child, in consequence 
of its complete identification with the 
grandmother in regard to the question 
of negligence. And in Wright v. Mai- 
den Sf Melrose Railroad Company, 4 
Allen 283, it was decided that the neg- 
ligence of a parent or other person who 
has the care of a child of tender age 
has the same effect in preventing the 
maintenance of an action by the child, 
for an injury occasioned by the negli- 
gence of others, that his own want of 
due care could have if he was an adult ; 
and to entitle him to recover in such 
case it must appear that there was no 
other culpable cause of the injury but 
the fault of the defendants, or, at all 
events, that his own want of ordinary 
care, or that of those having him in 
charge, did not contribute to its produc- 
tion. And it was here ruled by the 
court that the fact that a child two years 
old is passing unattended across a pub- 
lic street, in a city, traversed by a horse 
railroad, is, in itself, necessarily primd 
facie evidence of neglect in those who 
have it in charge. 

But where the railroad is first in fault, 
as in leaving a freight-train across the 
highway for an unreasonable length of 
time or without any justifiable excuses, 



whereby a child of tender years was 
induced to attempt to pass along the 
street by passing between the cars, 
whereby he suffered injury, it was very 
justly held the company were respon- 
sible, notwithstanding any such attempt 
in an adult might fairly be regarded as 
rash and indiscreet : Ranch v. Lloyd, 7 
Casey 358 ; Penn. Railway Company v. 
Kelly, Id. 372. And the same rule is 
maintained in other cases (Birge v. 
Gardiner, 19 Conn. Rep. 507 ; Robinson 
v. Cone, 22 Vt. Rep. 213). 

In the last case cited we attempted to 
show, from the decided cases and from 
the reason and necessity of the case, 
that where one found an infant of ten- 
der age in a position to suffer injury 
from a vehicle or machinery under his 
control, he was bound to the exercise 
of the utmost caution not to inflict in- 
jury upon such infant ; and that he had 
no right to expect the same wise caution 
and circumspection, in avoiding injury, 
from such a child which would be indis- 
pensable in an adult, in order to entitle 
him to maintain an action for such in- 
jury. We believe the courts will be 
compelled ultimately to adopt some such 
distinction between the case of adults 
and infants of tender age as in many 
of the states has already been done, as 
well as in England in the case of Lynch 
v. Nurdin, 1 Q. B. 29. See also Phila- 
delphia $■ Reading Railroad Company v. 
Spearen, 47 Penn. St. Rep. 300 ; Daley 
v. Norwich Sf Worcester Railroad Com- 
pany, 26 Conn. Rep. 591 ; Penn. Rail- 
road Company v. Kelly, 31 Penn. St. 
Rep. 372. 

It was held in a very recent English 
case {Hughes v. Macfie, 10 Jur. (N. 
S.) 682 (1864)) that although a child 
improperly and without any reasonable 
excuse interfering with a cellar-door or 
lid, carelessly left up by defendant, could 
not recover damages for an injury there- 
by sustained, by reason of its own con- 
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tributary negligence ; this will not pre- cise of a discretion adequate to the busi- 

clude another child, standing near, and ness he volunteers to undertake. But 

who was injured by the fall of the lid, if he is merely passive, others guilty 

from recovering damages, provided he of negligence in regard to him will not 

was not a joint actor with the former, be able to excuse themselves from 

the injury being the result of the joint responsibility because he did not exercise 

negligence of the defendant and the the discretion of an adult in escaping the 

other child. This decision goes evi- consequences of the negligence of others, 

dently upon the most reasonable grounds This seems to point to the true distinc- 

that if a child assumes to interfere with tion, in this respect, between the case 

matters he does not comprehend, he of infants of tender age and adults, 
makes himself responsible for the exer- I. P. B. 



Supreme Court of Pennsylvania. 
MALTBY v. THE READING AND COLUMBIA RAILROAD CO. 

Loans of railroad corporations are subject, in Pennsylvania, to a three-mill tax 
upon the principal of the loans, though they be owned by a citizen of another state. 

It is the duty of the corporation officers to retain the tax from the accruing 
interest, whether it be payable on coupons or otherwise. 

Such loans are property, in a taxable sense, here in Pennsylvania, and the Acts 
of Assembly imposing the tax and regulating the mode of its collection are consti- 
tutional and valid. 

The case of Jackson v. The Northern Central Railroad Co., in the Circuit Court 
of the United States for the District of Maryland, held not to be a correct exposi- 
tion of the Pennsylvania statutes. 

Certified from Nisi Prius. 

The opinion of the court was delivered by 

Woodward, C. J. — The plaintiff, a non-resident of Pennsyl- 
vania, held certain bonds of the Reading and Columbia Railroad 
Company with coupons attached, representing the semi-annual 
interest stipulated for in the body of each bond. Upon presenting 
the coupons for payment, the company claimed that it was their 
right and duty to deduct and retain for the Commonwealth a state 
tax equal to three mills on every dollar of the principal of the 
bonds. To resist this claim and compel the company to pay the 
coupons in full the plaintiff filed this bill in equity, upon which 
three questions are made. 

1st. Is the tax leviable at all under existing laws, upon the 
loans of the company ? 



